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The Network for Public Health Law
What we do (at no cost)
 Legal technical assistance
 Provide helpful resources
 Establish connections
Who we help
 Gov’t, public health officials
 Public health practitioners
 Policy-makers
 Attorneys
 Advocates
 Others

www.networkforphl.org
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Objectives
 Overview of major ethical 

issues in public health 
emergencies

 Arizona Model Code of 
Public Health Emergency 
Ethics

 Questions, comments
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Ethical Issues
 Impact public health emergency 

responses at various points, such as:
◦ Allocation and use of scarce resources

◦ Application of limitations on personal liberty 
to protect public health

◦ Provision of public health and health care 
services consistent with CSC
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Crisis Standards of Care
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Standard of Care Crisis Standards of Care
Generally refers to the duty 
owed by health care 
practitioners to their  
patients depending on the 
circumstances 

Adapt standard of care to screen 
and treat increasing numbers of 
patients with limited resources

Slide credit: 
James G. Hodge, Jr., JD, LLM 5

http://books.nap.edu/openbook.php?record_id=12749
http://books.nap.edu/openbook.php?record_id=12749


Ethical Issues
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Bioethics Public 
Health
Ethics

Public 
Health 

Emergency
Ethics
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Crisis Standards of Care Activity

7

Active State (19)

As of February 2014
Slide Credit: James G. Hodge, Jr. and Susan Russo
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Developing an Arizona Model Code 
of Public Health Emergency Ethics
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Sponsored by:

8



Model Code: Basics
 Draft developed with input from ethicists, academics, 

practitioners, and others on generally applied principles

 Health care, public health, and emergency preparedness 
officials and practitioners in public and private sectors 

 Plan/prepare/respond: declared state of emergency where health of 
the public is at risk

 Implement CSC in appropriate circumstances

 NOT for localized emergencies of limited duration, state 
emergencies that do not implicate public health, etc. (only 
situations requiring critical decisions regarding scarce resources

 Supplements other ethical and professional codes
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Model Code: Format

 8 core principles (numbered order NOT
reflective of priority)

 Proposed code language reflects or 
expands broader ethical principle to guide 
critical decisions

 Concise, field-ready guidance

 Not currently official policy of any state or 
local agency or private entity
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Model Code: Core Principles
1. Duty to Care
2. Soundness
3. Fairness
4. Reciprocity
5. Proportionality
6. Transparency
7. Accountability
8. Stewardship of Resources
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1. Duty to Care

 Health care providers and 
practitioners have a duty to 
provide care during PHEs

◦ Duty not to abandon
◦ Duty to care despite risks
◦ Duty to provide comfort care
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1. Duty to Care
 1.2 Duty to care despite risks. Health 

care practitioners are obligated to (a) 
provide care to the extent such care is 
effective and appropriate . . . Even if 
doing so will expose them to greater 
than normal risks to their own health 
and (b) avail themselves of relevant and 
available protective measures. A 
health care practitioner’s duty to care is 
balanced against reciprocal 
obligations that society and 
institutions owe practitioners . . ., as 
well as against competing ethical 
obligations practitioners may have to 
their families or others to whom they 
owe a duty of care.
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2. Soundness
 To the extent possible, 

responses in PHEs should be 
consistent with known or 
empirically-supported “best 
practices”

◦ Effectiveness
◦ Priority
◦ Non-Diversion
◦ Information
◦ Appropriateness
◦ Risk Assessment
◦ Flexibility
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2. Soundness

 2.3 Non-Diversion. 
Essential emergency 
resources should not be 
diverted to address         
non-emergency
conditions. 

15
15



3. Fairness
 In PHE, similarly-situated

individuals and groups 
should be treated in similar 
ways

◦ Consistency
◦ Justice
◦ Medical need and prognosis

16
16



3. Fairness
 3.3 Justice. Public health responses 

and allocation of scarce resources 
(such as vaccines, ventilators, or 
evacuation assistance) may not be 
based on factors unrelated to 
health status and emergency 
response needs. Impermissible 
factors include, but are not limited 
to: race, gender, ethnicity, religion, 
social status, location, education, 
income, ability to pay, disability 
unrelated to prognosis, immigration 
status, or sexual orientation. 
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4. Reciprocity
 Those who face 

disproportionate burdens 
for the benefit of the 
community in PHEs should 
receive additional support

◦ Protections for individuals
◦ Protections for essential personnel
◦ Protections for essential providers
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4. Reciprocity
 4.2 Protections for essential 

personnel. Health care practitioners, 
emergency first responders, and 
others who perform essential 
emergency functions should 
receive priority for protective 
measures in limited supply (e.g., 
vaccines or protective equipment) 
and should receive other 
protections or services (e.g., 
childcare services, workers’ 
compensation coverage, or limited 
liability protections). 
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5. Proportionality
 The least restrictive means 

should be used whenever 
possible during a PHE, 
reserving restrictive measures 
only for when they are 
essential to effective 
response.

◦ Balancing obligations
◦ Limited application and duration
◦ Well-targeted
◦ Privacy
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5. Proportionality
 5.2 Limited Application and 

Duration. To the fullest extent 
possible, consistent with public 
health purposes, restrictive 
measures (e.g., isolation, 
quarantine, curfews, or other 
social distancing efforts) should 
be voluntary and imposed only 
if it is determined that other 
public health measures are 
insufficient or unavailable. 
Restrictive measures must be 
limited in duration and should 
not be continued after significant 
risks to the individuals or the 
public’s health have abated.
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6. Transparency
 Policy decisions and their 

justifications prior to and during 
PHEs should be open to the 
public with opportunities for 
public consultation and input

◦ Public engagement
◦ Openness
◦ Communication systems
◦ Documentation
◦ Full disclosure
◦ Accessibility
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6. Transparency
 6.1 Public engagement. Plans for 

public health emergency 
responses, including specific 
methods for allocation of scarce 
resources and decisions 
regarding any limitations on 
personal liberties, should be 
made available to the public. 
Public input and comment
should be solicited and 
considered to the fullest extent 
possible consistent with public 
health purposes. 
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7. Accountability
 Decision-makers and 

individuals are responsible 
for their actions (or 
failures to act) in a PHE

◦ Individual responsibility
◦ Duty to evaluate
◦ Public accountability
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7. Accountability
 7.1 Individual responsibility. 

Individuals are responsible for 
their decisions to comply with 
emergency response orders or 
recommendations. Those who 
choose not to comply with 
public health emergency 
measures (e.g., evacuation, 
quarantine, or vaccination) 
may lose access priority for 
future aid to the extent the 
need for such aid stems from 
their prior decisions. 
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8. Stewardship of Resources
 Scarce resources must be 

managed during a PHE to 
prevent morbidity and 
mortality to the greatest 
extent possible while 
maintaining respect and 
care for individuals

◦ Duty to plan
◦ Triage allocation plan
◦ Specificity
◦ Duty to recover and restore
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8. Stewardship of Resources

 8.1 Duty to plan. Decision-
makers must plan ahead 
and develop affirmative, 
advance guidance for health 
care providers, health care 
practitioners, emergency 
responders, and others 
involved in the emergency 
response.
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Quick Recap: Core Principles
1. Duty to Care
2. Soundness
3. Fairness
4. Reciprocity
5. Proportionality
6. Transparency
7. Accountability
8. Stewardship of Resources
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Arizona CSC Survey
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Direct Link: http://www.azdhs.gov/phs/emergency-preparedness/conferences/csc-
planning-project/csc-engagement.php 
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Thank you!
 Model Code online:
◦ www.law.asu.edu/publichealthlaw
“Projects”
“Public Health Emergency Ethics”

 Questions, comments?

 Contact info:
◦ Daniel.Orenstein@asu.edu
◦ 480-727-2092
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