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Objectives• Explore evolution of “Duty to Treat” from principles of biomedical
ethics
• Examine Burdens and Benefits of “Duty to Treat” as a Social contract
with rights and responsibilities for physicians and society
• How does “Duty to Treat” apply to healthcare workers in light of
current COVID pandemic
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General history of disease epidemics/pandemics & response
•
•
•
•
•
•
•
•
•
•
•
•
•

Plague-Europe (1300s-1600s)& before
Smallpox (15th Century/New World)
Influenza (1888-92)
Spanish Flu (1918-20)
Influenza (1957-58)
Hong Kong flu (1968-69)
HIV/AIDS (1981-early 1990s)
SARS (2002-2004), virus just died out!
MERS (2012-16, still sporadic)
*Ebola (W. Africa-12/2013-6/2016)
H1N1 (Swine, 1/2009-8/2010)
Zika (2015-2016)
COVID (Fall, 2019-current)

• Middle Ages-Recognized spread in
denser pop’n, “head for the country”
including physicians of the day.
• 18th C-quarantine routinely instituted
before “germ theory” completely
understood. 1782- smallpox inoculation
• Mid 19th C-recognition of contagion in
crowded qtrs., rising public health as
societal responsibility and recognition of
mental health
• Early-mid 20th C-rise of further public
health initiatives including mass
vaccination, expanded federal health
insurance
• Late 20th public health spending < 1% of
GDP, slight increase after 9/11 (related to
bioterrorism preparation)

Key: Gray text denotes epidemics/Black text denotes pandemic

• Appeals to the bioethical
principles of Beneficence and
Justice
• Duty exists because of:

• General positive duty to promote
health, work in the best interest of
those in need
• Negative duty to “Do No Harm”

(Malm 2008)

• Under ordinary circumstances,
Legally must have contact with
patient to establish duty
• In extraordinary circumstances,
“special” positive duty which
may incur additional risk

Establishing duty through historical precedent since the
Middle Ages while providing insight does not clarify
argument for duty to treat. “Moral theory” provides
basis for discussion

•Who defines?

• Government/Congress
• Case law/legal precedent
• Standards of Care

• Society

• Medical societies

Presumptive implicit agreement between Society and
physicians grants exclusive right to practice medicine,
professional autonomy, and self-regulation in return for
duty to share specialized knowledge
(Cruess 2004, Iserson 2008)

Professionalism pre-requisite
• Elements of professionalism
• Altruism
• Duty
• Accountability
• Excellence/Competence
• Honor and Integrity
• Respect for Others
Benson. ABIM-The Pharos. (Winter, 2000)

• Dr. Edmund Pellegrino

• Proponent of “Virtue” Ethics
• My shorthand for his philosophy
is: to be a Good Doctor you must
be of Good character

• Common assumptions

• By virtue of our shared humanity,
anyone is expected to provide aid
to others in great need when we
can do so with minimal risk
• As a healthcare provider you have
a “special” duty because of your
medical training, particularly if you
received public support and you
enjoy certain benefits (Reciprocity)
• Because you are a healthcare
provider you gave “implied
consent” to provide care even
when there is personal risk, you
should know medical practice is
risky because you participated in
the training

.

Let’s explore this further…

Grounds for Duty to Treat/Duty of Care
• Express consent
• contract based

• Implied consent

• Firefighter accepts risks associated with “fighting fires”

• Special training

• Trained lifeguard expected to intervene drowning swimmer, tools and training to
minimize risk to lifeguard

• Reciprocity/Social contract

• society supports medical training in many ways, a way to “return the support”

• Professional oath/code

• “pinky promise”, vague virtue
(Malm 2008, Clark CC 2005, Sokol 2006)

AMA code

In Harm’s Way: AMA Physicians and the Duty to Treat
• First code for professional ethics (1847)
• Promoted new obligation:

• “When pestilence prevails, it is [physician’s] duty to face the danger, and continue
their labors for the alleviation of suffering, even at the jeopardy of their own lives”
(Huber & Wynia, 2004, p7)

• Distinguished between “fiduciary duty”, not physician as fiduciary
• Conceives of implicit social contract (physician trust and duty to treat) in
exchange for professional autonomy (self-regulation), esp in setting of
infectious disease outbreak
• Revision of code in 1950’s deemphasized this language
• Reinstituted in 1980’s- clearly in response to HIV/AIDS
Clark CC. J Med &Phil. 30:65-87, 2005

American College of Emergency Physicians (ACEP)
Code of Ethics
• A physician has a duty to:

• do all that he or she can for the patient’s benefit, regardless of ability to pay, age,
social worth, perceived obstacles to treatment, patient contribution to illness, or past
use of resources

The duty to promote the public health
EDs are a safety net for victims of economic, physical, and emotional disaster
Advocate for public health, including basic health care for the uninsured
First-hand knowledge of harm from firearms, motor vehicles, alcohol, and other
vectors of preventable illness and injury
• Participate in efforts to educate others about laws, programs, and policies that
advance the overall public health and safety
•
•
•
•

Federal law-EMTALA (Emergency Medical Treatment and labor Act)-specific to patients
presenting to the ED, adopted in 1986

Duty to whom?
Patient

Doctor

• Best interest of those in need:
• Preserve life
• Restore function
• Relieve suffering

Other
(Iserson 2006)

Professional codes
• Since the AIDS epidemic, various professional associations codes of
ethics reintroduced wording to encourage the duty to treat but still
have not defined the circumstances (context)
• AMA Social Contract with Humanity, adopted in 2001 (after 9/11),
includes language acknowledging the special skills of physicians may
put the physician at risk when treating patients/the public
• Many professional societies do not address duty to treat/duty of care
• Health care workers (those HCWs, not physicians/nurses/Certified
EMS) have no such guidance
• As society and medical care delivery is disrupted/changed by
technology, are assumptions still valid that underpin “duty”?
(Iserson 2008, Cruess 2004)

On the job risks
• Healthcare workers (HCW) are
subjected to “risk” daily
•
•
•
•

Infectious disease
Violence
Emotional stress
Death

(Sepkowitz 2006, Iserson 2006)

• Is there enough capacity
remaining to respond to
exceptional circumstances: Mass
casualty, bioterrorism, nuclear
events and
epidemics/pandemics

(Sepkowitz 2006)

• “Most EDs and acute care
hospitals…with no capability to
“surge”…Major disasters could
quickly overwhelm the already
limited capacity of the health
care system. Emergency
physicians would then confront
difficult challenges…” (Iserson 2008)

Internal conflict/Duality
• As a professional are you required
to provide service to everyone at
any or all costs?
• If there exists a “contract” with
society, what are obligations of
society to the professional?
• Inform, protect and support
• What is your duty to
coworkers/colleagues to accept
“fair share” of risk and not abandon
colleagues?
• What other roles do you fill in your
life-spouse, parent, sibling, etc?
• Personal health
(Iserson 2006, Sokol 2006, Cruess 2004)

Assessing risk/Context of Duty to Care
• Can a provider choose the right to
protect oneself/family from grave
risk over provision of care
especially in extraordinary
circumstances?
• Pivotal point of risk assessment
• Maslow’s hierarchy

• Complex Calculus

• Control of risks
• Sense of duty
• Willingness to engage in potentially
dangerous activity
(Iserson 2006, Sokol 2006)

Assessing HCW ability and willingness to report to Duty
during Catastrophic Disasters (Qureshi et al 2005)
• Survey of hospitals (41),
community health centers
(5), long-term care facilities
(11) in greater NY Metro area
(from over 200 entities)
• 7 hypothetical disaster
scenarios
• 6 responses possible: willing,
not willing, not sure, able,
not able, not sure

• Scenarios:
•
•
•
•
•
•
•

Severe weather
Bioterrorism/Smallpox
Chemical release (terrorism)
Environmental (smoke)
Mass casualty (explosion)
Radiation/”dirty bomb”
SARS-type outbreak in facility

Results (Qureshi et al 2005, p 384)
• ABLE
• Severe weather-50%
• Bioterrorism/Smallpox-67%
• Chemical release-71%
• Environmental-80%
• Mass casualty-82.5%
• Radiation-64%
• SARS-type outbreak-63.5%

• WILLING
• Severe weather-80%
• Bioterrorism/Smallpox-61%
• Chemical release-67%
• Environmental-84%
• Mass casualty-85.7%
• Radiation-57%
• SARS-type outbreak-48%

Societal duties of Reciprocity
prospective staff
-Inform, protect, support • Inform
members of what is expected in
• 3 practical areas:
•
•
•
•

Minimizing risk
Context of providing care
Fairness
Transparency of health system

(Sokol 2006, Kirsch 2015)

crisis situations beforehand
• Explore range of risks associated
with particular position
• Opportunity to train future HCW
to understand fundamental
responsibilities

What is the likelihood you will deal with a chemical
event?
• Review of Hazardous Materials exposure to medical personnel in
registry (17 states) from 2003-2006, secondary contamination
occurred (0.05%), 2/3 were EMT, 1/3 hospital workers
• Exposures resulted in evacuations, loss of use of medical equipment
and services
• Exposures included anhydrous ammonia, chlorine, acids
• In a chemical incident, is the offending toxin readily/rapidly
identifiable?
• Has decontamination been completed on scene?
• Do you have personal protective equipment (PPE), e.g., Gloves,
masks?
• Does Hazmat training before an event lessen the risk?
• Are there risks beyond the immediate situation, e.g., family, longterm health?
(Horton 2008)

Does Preparedness affect Willingness to Treat?
• 1000 random physicians surveyed
• Asked 3 questions regarding
willingness to treat with increasing
specificity
• Potentially deadly virus
• Potentially contract deadly illness to
save others
• Smallpox exposure (unvaccinated)
• Recall 90 % fatalities in Americas)

• Training and Preparedness to
handle bioterrorism event
(Alexander & Wynia 2003)

• Results:

• Potentially deadly 80%
• Potentially deadly to save others 40%
• Smallpox exposure 33%

• Knowledge/Preparedness

• General Knowledge of how to
respond 32%
• Expectation of bioterrorism event in
their community 15%
• Personally prepared 21%
• Facility prepared to respond 22%

What is a “hero”?
• HCW workers in current pandemic?

• Leaving weight of duty to “treat/duty of care” to individual
workers
• “Amplified” risks

• Have met “social contract” or is there undue pressure
on HCW to exceed duty
• What level of duty will we return to once pandemic
managed-current levels of staffing, PPE, bed availability
(EG-chronic shortage of HCW that exists in AZ, prepandemic)?
• Was this any factor in suicide of Dr. Breen?
(CL Cox 2020, ACEP Report Card 2004)

Conclusions and Questions
• Are you convinced that substantial ethical and moral arguments exist for
“Duty to Treat”/”Duty of Care” for medical professionals and specifically for
First Responders, Nurses and Physicians?
• Can “Duty” be stipulated in employment agreements, particularly for
healthcare workers who are not considered professionals? What about
other “essential workers”?
• Do healthcare workers (HCW) have autonomy to define and accept degree
of risk entailed in response to extraordinary circumstances, especially if
they have conflicting duties?
• What is society’s responsibility to mitigate risks and supply recompense for
acceptance of risk?

My choice

•Res ipsi loquitur
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Unique risk of terror incidents
• Medical patients and workers may no
longer be considered neutral,
compare to the model of TV show
“M*A*S*H “
• Potential for mass casualty trauma as
well as biologic and other agents

(Cole 2009)

• Survey of healthcare providers
(physicians and nurses) showed
many would stay to work after a
natural disaster, 83%, but
willingness declined to 63% for a
chemical explosion, 50% for
infectious disease event and 52%
for a radiation event. (Iserson,
2008)
• During SARS outbreak in Toronto,
30% of reported cases were
among healthcare workers and
three died.

(Malm 2008)

Duty to Treat?
• Surveys indicate 85% of healthcare providers willing to voluntarily
assist during mass casualty events leading to traumatic injury
• However…diminishing response to other events especially infectious,
toxic or nuclear
• Providers consider individual risk in the context of personal values
and family considerations

